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Abstract

The interest of defending the homeland and preserving its
security and territorial integrity is one of the most important basic
interests of the state, which is entrusted to the members of the armed
forces, which have the duty to keep prisoners of war whose detention is
permitted by the laws and customs of war, as a result of the actions they
may take that make them a source of danger. On the security of the
state, in addition to the harm caused by their escape from captivity to
the state, as it reduces the possibility of exchanging them for our
prisoners detained by the enemy .

The Iraqi legislator is unique from other legislation under study
in defining a time range in which the crime is committed during
mobilization, and in order for the crime to be realized, it requires the
availability of its special elements, which are represented by the
capacity of the offender to be one of those subject to the Military Penal
Code, and the capacity of the person who was released or fugitive,
which is that he be a prisoner. War, as well as its general pillars, and its
material pillar is achieved by committing the act constituting it, which
Is the release of the prisoner of war, or the perpetrator causes his escape,
and this is achieved by liberating him and allowing him to leave the
place of captivity. As for its moral pillar, this crime is considered
intentional, as the Iragi and Libyan legislators stipulated the availability
of special intent along with The general intent, while the Egyptian
legislator was satisfied with the availability of the general intent .

The legislation under study agreed on the penalty for the crime,
as it punished the perpetrator of the crime with the death penalty, and
ruling on the original penalty prescribed for this crime results in the
convict being subjected to accessory penalties, which are expulsion
from service or termination of the contract. We came up with some
proposals, the most important of which is not to restrict the occurrence
of the crime during the war, and to consider its occurrence within this
time frame as only an aggravating circumstance that requires the death
penalty. We also proposed that criminalization be limited to the
commission of acts constituting criminal behavior in the presence of
general criminal intent, without requiring specific criminal intent, in
order to avoid restrictions. From the scope of criminalization,
perpetrators often escape punishment due to the difficulty of proving
specific intent.
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