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Abstract

Administrative contracts are considered one of the most important legal
means that the administration resorts to implement and achieve development
programs, as they represent the main pillar in the economic and social progress of
the state, and there is no doubt that whoever contracts within the framework of
private law has absolute freedom to follow the method he deems appropriate in
completing his transactions. In choosing who he wishes to contract with, however,
this reality cannot be taken for granted with regard to contractual relations within
the scope of administrative law.

And given that the administration is not equal with individuals in the
freedom of expression of will in concluding contracts, the legislator was keen to
establish a special legal system for concluding those contracts in a manner that
guarantees the achievement of development goals, by defining for it the contractual
methods that it must abide by, and for each of these methods A set of controls and
guarantees that guarantee the selection of the best competitors for contracting,
whether in terms of eligibility, good reputation, or technical, financial or technical
competence, and at the same time ensuring access to the most suitable offers and
most achieving the public interest. It is no exaggeration to say that public tenders
were It is still one of the most important contracting methods that the
administration resorts to in order to meet its needs, as the administrative authorities
seek, by relying on the public tender method, to obtain services or goods of better
quality and at a lower total cost, or in other words, to ensure that they obtain a
higher value in exchange for the money they pay. During the contracts it concludes
with its contractors.

In order to achieve this, the administration takes, in order to conclude its
contracts, a set of procedures that include the issuance of many administrative
decisions that pave the way for the conclusion of the contract, or allow its
conclusion, or prevent its conclusion. They are called separable administrative
decisions, so that these decisions are not an end in themselves, but rather a means.
taken by management with a view to reaching the final process of concluding the
contract with the best bidder.

Among the separable decisions is the referral decision, which is one of the
most important decisions taken by the administration during the stage of
concluding the administrative contract, and in it the administration expresses its



will to accept the bid of the tenderer who was chosen by the tender committees,
after studying, analyzing and evaluating all the bids submitted by the competitors,
so the referral stage is considered A critical stage that moves us from the scope of
the procedures leading to the conclusion of the contract to the stage of concluding
the administrative contract, and from the scope of tort liability to the scope of
contractual liability, and according to the award decision, the winning bidder is
invited to conclude the contract, and to complete the rest of the contracting
procedures from paying the final bonds and signing the contract.

The referral decision is not considered final except with the approval of the
competent authority, and the legislation of countries varied in its organization,
some of them adopted the method of assigning the competence of authentication to
an individual, and some of them assigned this competence to a committee, and in
order for the approval of the administration to produce its effect, it is required that
knowledge of it reach the one to whom it was addressed, and accordingly The
contract is not considered complete unless the winning bidder has been notified of
this acceptance. Therefore, in order for the management’s acceptance to have its
effect on concluding the administrative contract, it must have been issued taking
into account specific legal controls represented in the conformity of the acceptance
with the offer, and the offeror’s knowledge of this acceptance, and that the
notification be made within the validity period The offer, and whenever the
administration notifies the bidder of accepting his bid, he must, within a specific
period, deposit the final bond, or complete the initial bond to reach the required
value, otherwise the winning bidder will be considered in breach of that obligation
after the expiry of the legal period specified for payment, then the initial bonds will
devolve to the administrative authority while preserving its other rights towards
that abuser.

The issuance of the referral decision entails the eligibility of the excluded
bidders to grievance or appeal before the competent authorities. The referral
decision is like any other administrative decision in terms of its composition and
legality, and it is exposed to the defects of internal and external legality that these
decisions are exposed to. However, the appeal against the referral decision has a
special status. In the field of administrative contracts, especially with regard to the
effects of annulment of the referral decision, because in most cases the annulment
ruling is issued after the conclusion of the contract, or during its implementation,
then the annulment ruling does not have the benefit that the appellant expects from



filing the annulment lawsuit, which is what called for some legislations in order to
avoid The negative effects of the traditional annulment lawsuit lead to the
establishment of a summary substantive court in which the administrative judge has
the power to issue final rulings binding on the administration before signing the
contract.
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