"\,

vj . \ oy S od
/ oY) oslall s
4 ( MJ‘ o o~ ‘JA)

s s sall ) 9 eluia (pla

S
. Qi nals b 0 5lal) 28 e

Dbl da )y di lillaie (e e 3 A

) il
S siall Ayl
gall dans Dle 5 e

A VYeve
e\‘"v




S

/ V Interpretation of the
Foreign Law
(comparative study)

A thesis submits to the college of law,
and committee of postgraduate studies,of
the university of Babylon, as apart of the
requirements, for obtaining the master
degree in private law.

;'s

By
Hassanin Dhiya Noori Ali
AL-Musawi

The supervision
Prof .Dr. Ali Zaalan Nima
AL-Ubadi

r..rA.C rere H



summary

Interpretation of The Foreign Law
(comparative study)

Interpretation of The Foreign Law, is one of the most important
subject, according to the private international law, specially the
conflict of laws. Because the interpretation of The Foreign Law, helps
the national (local)judge, reaching to the judgment of the foreign law.
So as to apply it to a dispute having foreign element, and finally
settles down this dispute. Consequently, we can’t solve the dispute,
unless we get the interpretation of The Foreign Law. From this point
,we can obviously see the importance of this subject.

We have devoted, the first chapter of this thesis, to the matter of
the national judge must be followed, the interpretative style prevailing
in the foreign country, in the Interpretation of the Foreign Law, not the
interpretative style prevailing in the country of the national judge.
Because that harmonizes with the aim of the national legislator, in rule
of chose (regles de rattachement),which refers to the application of the
foreign law .And that harmonizes with the interests of the opponents
,who expected the foreign law applied to the dispute .We have
noticed, that most of the jurisprudence, and the legal systems in world,
followed this solution.

We have devoted, the second chapter of this thesis, to the matter
of the burden of proving of the Interpretation of the Foreign Law, lies
on the national judge ,not on the opponents. Because , the
Interpretation of the Foreign Law, is considered question (matter) of
law not question (matter) of fact, which must be evaluated only by the
judge. We have seen ,that majority of the jurisprudence ,and the legal
systems in the world, adopted this solution. And we have noticed, that
unanimously of the jurisprudence ,and the legal systems in the world,
admitted the principle of the freedom of the proof, for the national



judge, that is to say, the national judge, has the freedom to go back to
any means, which has been agreed upon to be used, in proving the
content of foreign law, to come up with the Interpretation of the
Foreign Law.

We have devoted, the third chapter of this thesis, to the matter of
the national judge, when referring the foreign legal system, reaching
the Interpretation of the Foreign Law ,he may facing difficulties
,whose source is, the foreign legal system alone, or whose source is,
the foreign legal system, and the national legal system, As well ,we
have also explained, the solutions of each of these difficulties.

Finally we have devoted, the third chapter of this thesis, to the
matter of the national judge, may be unable to reach, the Interpretation
of the Foreign Law. And we have noticed, that there are four theories,
put to face this problem. these are :the theory of Rejecting The
Demand ;the theory of General Principles of Law ;the theory of (Lex—
Fori); the theory of the Nearest Law To The Foreign Law .We have
seen, that most of the jurisprudence ,and the legal systems in the
world, adopted the theory of (Lex-Fori), to face such problem.

for this reason ,we have taken The Interpretation of the Foreign
Law, by exposing its general principles, and how to deal with the
problems ,that may arouse from it .And we have taken ,in our
consideration ,the situation of the jurisprudence ,and the legal systems
in the world ,about this subject, specially the situation ,of the Iraqgi
jurisprudence, and the Iragi legal system.
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