B ENRTYREN
alad) Gl g Madl andarih 3515
QAN A0S - il Aaals
Laad) b ) - aldd) ¢y gildl) £ 4

o] 3 - Al LB Ardl ga g R ) Sy
Py

il Aaalay -0 AN A4lS uldaa () dadla Al
Rl ¢ gilAl-y giEl B piealal) A o Jaf cilplhiia (a5 328

J (e
llal

Le 2o Gl 2o
) il

Jgasal) Ay
A (A ad (s
el & gAY i




Republic of Iraq
Ministry Of Higher Education and
Scientific Research
University of Babylon — College of Law

Mortgage registration and its legal
-contraindications Comparison Study-

Master thesis submitted to the council of the College of Law-
University of Babil in Partial Fulfillment of the requirement for
Master Degree in Law- Private Law

By the student
Abdulmohsin Raad Abid
Supervised by
Dr. Wassan Qassim Ghani Al-Khafaji

Professor of civil law

1443.a.h 2022.a.d




a0 ah gy

padl Gaa Sl AU s
LaLS 1529 Al s (10 435 &) 3)
(o g8 (la b

1] .’r S‘ 4;'““‘ éM"
(283 Y1 13 &) 5 gu)



sl

a5 e g liadl g damadly i pee Gl gy 3 3l gl 5 ) ) siiall 138 et Lo Laa¥ o (e
Gkl e Ll o JUISE | aladl e 5y 5kl )

o JISE A S a) e e A ya S B s3T5 saand (oAl Lasea e o) i Y)

3oalhall ¥ o2 5 kel 5 jalall agiley (55 155 Cpdll ¢ S S 8 31yl elagli 15 )1 )
Jlie s s i ) glSE | in 2my Sl Aad )l 55 3l sai (39 ydall Uil 15 i)

|lSa o e 4 88 eles sl acluae ol dagal ol a5 gde Juadll A (IS (e S )
=AY 5 el o YU

ol siall agall 13a gaal lases agal

Ealy)

LS 3 Gl A



oliy 84

sdac (e e e ool Tadla g alind T SUE ) aaad sl giall sl 3 5aY) clsadl) aal Ul
el 4l el

SV oy 5SS palldy Al (O o Gy padls Jamill Gainay Al e ale glulig
Gy Al s Glo Gl iYL cliadi Al (AU A8 anld Cpug) 3 siSal ALaldll i
dpb Ao 75 (e 4 st Ll ¢ daall Lgd kg 5,080 lelia ot ) L8N Lgiaal jo clic
038 ol S 8 A VI L S Laae saand) lae) )T 5 daiill Leilgun 59 5y ol L yaa (1o o cinela

(3 sl 5 Al o) 50 Led Lidie Lgay 5 5 Al )

Lal alad) (o lal) and Qb daals 3 S0 5 JaldY) SHLGY U e 5 Sl palla Jad QXS
odae) A eal s Sl il grall g i) et Jas A bl a0 9]
slic agie adad (g LapVe Jualdl) La8lal) aal cliacy (ut ) sl ) 5 S il g aalil el

elia pd o dl aaljag Ll g ol A il oY s IS0 saelially el & e e IS s
;Lcﬂ\uémb.\wms\ ...... U:\.\MAAM



@

dadiall




Slo s sl o Jul iy 4l anii o (A gHAY Aadlgay QALY Jaaad) § gnse Cany iy
eiiad ) oo ) ol e Y15 o il il e Suiad caillai wpanty ¢ el (s ¢ 438 5
Al ol 3ol i.c\.ﬁ J}\AAM 0l O Jrain \;'\«J} Alad 4"355“&} = % ) (o iy LS

1) 5 8 a ga 1Y

sed 4 Glaiall il all e g JlEal) e ga sl s (oin a3y ey jlaall il juaill (e ol aay
sas UslE el JSEIL QUEY) £ s (e 2 Db QY S ol 3 jae i 5 WY cen ) e
Gl iy g A gil8 Aadl 5 1 (58 Gy ) Qo] 1308 2 ¢ o )bl il 33000 & Josl
¢ Dl W aca sl piiay @l g Il sland s ) Cilia sl Lo s gy 631 g 5lal) Janll 8
13 5 ¢ Sl sl am S5 13 alas ol el ¢ 3y GSST e BS ) aa ol (8 Jeaila
e pad a8 MUl ) el el Bl 58 e (305) salall (e (AU 3 sl ade Cuaila
Al ) 50 3 gm 5 A N Jemd Caalia 13) JUad) Gl 5 ¢ (o laall Jaaadl 8 Jamaailly ) 50 )1 6233Y)
OsSike Lgiade Lginpla (i (e St Basaiall ey il 5 0 58 s jime GY ¢ Laanl 20a 5 Lo iy
DAY andl s L5 L ol (ga i) () oS Ll (8T sa T peaie el 00505 J15 50 SUS
Ll Gl e qiall (S A ety 2l i Jassd J1sO S e o6 @ilsall e
Alllighe ailall (o ddaaiall daliaall Jady o b (e 3l Gl il adlsall daple 8 DAY
drdidl Wgile sS85 AY) wilsally ¢ painall dalias Leleadl Aaliadll Lgie GGl G55 0l 5
aladl laall e Uslia ol daliacS 45 dll dpad il

{1}



o2 il Calidg s LeSe Gali g ale ads Culd ()5S da 93 ha Aagada 1D (5S35 il sall (e AT £ 5 elllia
Mo piagle Lgiege oyl ade 3 5L3) auzasy Jlaall o o pal ol Jind aiadle Lgiad <l sall
e g A A il all 228 () Alianalld ¢ ailall 3 sa 1 g ) Capeail) Jiasd (S i yual
Jipas Al alsall BT elei) A (pe S Al Vsl iy ) ALYl o3 1 oa ) Jaas

ol ol G il M pie sl il (e il g 0 S S 6 s 8 Y i

1) £ gua ga Azan 1Ll

Ge a0l e el dball slia) 50 Jsad A @l gall (8 i Lgd S Al jall oda dpaal U
& 3 Aniiy aally INGLYIS) lEally ail sall o2 Ciiled o) gus g el Jranill 5 0 3 4l DA
yra o Leiaal Sy (Bl 5 (EY)s aallS ) 4 el G siall Clanaly cidasi il (ASLal
) sall 23] A gldll Aagdall ly ) ALaYL ¢ Aala ol culS dale Al ey pill il g8l
O5Sie Lea s 85 dba 53 aile () 5Sika Lead J1g Ol @l gal) L Cun e J5Y) ¢ ila (e A i
Ol elly e Slmdy dials ol ddle il o) gu Aiaial) daliadd) i (e Bl A0 da 5) e
VAN Gy ¢ oa sl Jiaad e aall 8l il wl sall 028 Aleld rpa g 8 jedad Al al) draal
el 02 A1 5 ) LD (e Sy (A

¢ daand ,\‘jlkizmlf\

A&l G il OPEN e dad i o N Jaaid 8 gad Al A gldl) ad)gall Liad py G)
0l a5 5l ‘6);31\ u).\\ﬂ\ &})éd}“"):‘é ()9 Adaa U}‘GGJ‘: d):\a.\y M\)ﬂ\ oda cu..a)u.u\}”
¢ Cladl jall o) 2astl) gl Al g oladll o glall A W) i g Al Bl ¢ DY) o ¢lE 8 &S sl

&) gall 038 (ha (pma o e yatiuian AAlR) (il g8l 8 Lguad ¢ A 3l ) gall 3 ST

{2}



L lal) (3 giall laaly 3lati 8 51 (ASL) ¢ 5 4ty Saally IAWYIS) Jlall Lasi 5 8 Al
slifin) 5 oo s gall Jaal il Gl 53 (g 55 pall Al Holady W Lays (3Ll 5 DY) 5 jaalls)
& sl 138 3 el il il

Pl £ guda g A ; layl

sie Jpand s G Al A 08 &) gl ity Lo gaimge (058 (8 Al A al) AISE] jean
o8 (b el ) ddliza) ¢ g yall cplall ) jualy @IS sty Law JalSIL o )1 die sy Uil 5 0p )
oo Sz ¢ gl Ca el Jeu S dane g5 5l (58 e b ) seaie e gd a2 3, ) sall

sl Vsl s G pdileac g saagall 138 (8 Canall 5l ) joliaall (e 418

Tl dlae (505 (2S5 ) 5all 028 2 500 sala -1

PR il gall oda ()85 O (Saall o b -2

fleinnla Con Calias o 3aal 5 ASLE e wil gall ai o -3

el Gma il e a1 Jinasi @l o sl Ja -4

f4ia (96) salall (G (s liall Jpmnsil) () 58 Lgle (i o (5 AT il 50 lllia Ja -5

Sl PR e ade Al Jglaiule o Y gludll 038

-Gl J‘\.\AQ_M.’“ A :LA.AI&

b o sl Jilad e ading (53 G Jaall GLIatl meiall oo 48l g Candl Axglal A el )
O ESI 8 HS3 01l a3l o Ll s (Baa3 ) A 5D ) sl a5 dalad) e ) Gl
GUAS g lad) pall () 9318 g 2aiill 4 38 g SDILYT G 518 5 (g kel G a5 el G IS dalad) (i gal)

A Al Glaladl) 5 5 lall Jaadll ¢ 538

{3}



s il 5 (5 paall Cpmy il e IS5 LgalSal A jlia 5 dualal) ey il oyl i) e Slad ¢
s ) A< : Ll

Joail) Lal ¢ sucad 500 e Allu 31 038 a3l adls (il gadl JS (e A )all £ guia gy Adala) Ay
O Y Qi sede Ik J5Y) Ofinse o anady g (A 538D dndl g5 a1 Jonst dsala) J sl YY)
it &l 5 4513) Jsbiid U Juadll 5 ¢ ol Camnst £8€0 o 30 a8 S Casgall el el g
bty S s ¢ sl Jiad wil se dapds Jslitd Jo¥) Ll cpfinne o Juadl) 138 andiyg (o)
Gy (O Qs wil sa M) Jisbal 3 80 a8 G Jaadlly ey Lad Lol ¢ 58 51 Jomsi il 50y 502
a Y Al anad 3 U Gl Lele o )l Jaaas e i sl wl sall 3 G090 fine
A A Jaadt &) 9w

AL il s lala

Jomasil) Zpaa) Gy i 0 lad il Jall oda < s cdllu )l ) (8 il Hall 38 Caaalus il
gl Al ) gal) ) gea SIS g0 o L Jaand (8 Baadaall (3 )kl a6 e Sl ¢ Al Al
oAl diad e la il Gl g e il ol 8 cuilan Aliada 3 gean Al )l 532

1951‘H‘)&M\)Sboqu‘%)ucg)&d\@\“é_ﬁ}.ﬂaaw-l
1973 caﬁu\ccﬂdw\McLﬁJ\&d\M\u}ﬂﬁcycA...\M@Ja..m_z
2009 ¢ 3l dealall Slac dpadill g duedl il ¢ 3 gane s alea-3

(105 S ¢ dpiall 5 dpasall il ¢ el ¢ $lal = 58 8 das gl gy sgiad) (3130 a4

20166 Ssom ¢ goseiall Hla Al §giall (g5 ATy bl 4da dens -5

{4}



Absrtract

Mortgage is closely related to real estate ownership . Where it is considered in its
two types of insurance and possession of real estate transactions that do not
produce its effect and is not considered an argument against all except by the
availability of a specific formality specified by the law, which is registration in the
Real Estate Registration Department .

In spite of that, there are many legal impediments that are characterized by
their multiple legal sources and differing importance, impact and nature according
to its governing law, preventing the completion of this formality and prohibiting
the registration of the mortgage.

By comparing the laws within the research vocabulary, we reached a number of
results, the most important of which was to say that the legislation differs in its
reliance on the systems and methods of registering subsidiary rights (mortgage).
Some of them followed the in-kind month system based on the registration method
to record those rights, including the Iraqi law, and among them were those who
followed the registration method in the personal month system.

We have also concluded that the Iragi law considers registration in the
competent departments a condition for holding a mortgage, and without it, it is
considered void. The failure of this formal element is represented in stripping the
contract of any effect between its contracting parties or in relation to others, in



contrast to other laws that consider the restriction a procedure for declaring rights
only.

Failure to do so is the penalty for decreasing the contract’s strength, as the
effect of the contract is limited between the two contracting parties and does not
apply to third parties. We also concluded through this comparison that the
legislations differ among themselves regarding the legal barriers that prevent the
registration of the mortgage. And that the Iraqi law was the clearest among other
laws by its inclusion of an explicit text showing the legal impediments that impede
the registration of real estate transactions, including mortgage , as well as
indicating the cases in which these barriers can be lifted. Finally, these results
resulted in a set of suggestions centered around the development of explicit texts
that address the issues contained within the research paragraphs.
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