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Abstract

The Iraqgi military legislator criminalized the military malfeasance in the
Iragi Military Penal Code No. 19 of 2007, as amended, in item (First),
paragraph (A) of Article 38, as it states: “First — punishable by imprisonment
for a period not exceeding (3) three years. Every military person: A - feuding
... Third - the penalty shall be life imprisonment if the act occurred while
confronting the enemy.)) The crime of feigning in order to get rid of military
service is one of the crimes against the military interest, and in order to
protect the military institution from any attack on it, the legislator took
precedence The lIragi and comparative legislations concerned with the
protection of the military position, He intended to criminalize acts whose
commission would be considered a harm that would affect the normal course
of regularity of persons within the military unit. And the problem that called
for research into the crime under study, is that the Iraqi legislator did not set
an accurate criterion to define the concept of the military, as he restricted it
to every person who took the military as a profession for him, while
sometimes a certain force may be formed for an emergency matter and
resolved after the end of that circumstance. Thus, the text of Article ((38 /
first / a)) does not apply to them, as well as the Iraqi legislator stipulated that
the feud should be to get rid of military service only, while malingering may
be to obtain financial aid or sometimes for the purpose of transportation
from one place to another. As for the part of the penalty, the Iraqi legislator,
when assessing the penalty, did not differentiate in committing the crime for
the purpose of getting rid of a specific duty or for the purpose of getting rid
of military service completely. And that this crime undermines the stability of
the military system in the fullest way, in addition to that, the crime of
falsification to get rid of military service has a special element of the military
and in some laws civilians attached to the armed forces are added to it. The
moral takes the form of general criminal intent with its elements of
knowledge and will. And based on the Iraqi legislator’s keenness to maintain
order in the military unit, and the security and stability of the military
institution that entails and the preservation of the security of the homeland,



he decided to punish it, and this punishment is justified by the interest in
protection and what it requires from the need to provide commitment and
regularity in the military unit. As for the scope of the study, it will be in
accordance with the amended Iraqi Military Penal Code No. (19) of 2007, and
the Egyptian Military Judiciary Law No. (25) for the year 1925 as amended, as
well as the Jordanian Penal Code No. (58) for the year 2006 as amended, in
addition to the amended Iragi Penal Code No. (111) for the year 1969, the
Egyptian Penal Code No. (58) for the year 1937 as amended, and the
Jordanian Penal Code No. 16 ) for the year 1960 average. In addition to the
rest of the other Iraqi, Egyptian and Jordanian military legislations that are
related to the subject of our study, in addition to the use of jurisprudential
and legal sources. The most important results that we reached, as they are
considered as purely military crimes, that is, there is no equivalent in
common law and the attached laws. As for the proposals we reached, it is the
necessity of applying the mitigation of the penalty of the crime under study
for officers and affiliates.



Republic of Iraq
Ministry of Higher Education

&Scientific Research

Babylon University/College of Law

The crime of pretending to get rid of
military service

-A comparative Study-

Master's Thesis submitted
To the Council of the College of Law — University of Babylon
It is part of the requirements to obtaining a Master’s Degree in
law/Criminal law

By the student
Mohammed Husam Hashim

Supervisor by

Prof Dr. Luma Amer Mahmoud
Professor of Criminal Law

2021A.D 1443A.H



