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abstraction

Restrictions in jurisprudence of law , is that rules imposed up
on the Legislature watching the realization of justice and puplic
interest , The contracting parties must not exceed this restrictions or
else the contract will be invalid .

Modern civil laws regulated these restrictions , restrictions
are divided into two Kkinds ; restrictions on the contact's acceptance ,
it's represented by rcording restrictions and delivering restrictions
on the content of contract , these are represented in only form that
called puplic order restriction .

The generality base in the morden civil laws , that only adeal
between two contaractors about any thing followed obligation of one
of them in the scope of what they deal with .

When the acceptance has been found by the conractors with
out any need to another procedure , unless that deal have no
contravention to the puplic order or to the morals .

Iraqi legislature certain the principle of freedom sovereignty
of will when transfer the proprietary in many articles , but this
general principle wich agree with morden laws Iraqgi legislature gave
many exceptions that may restrected the will when making the
contract , that transfered the proprietary of immovable will not bring
it effect unless he have the form provided by the law , rcording the
contract in the record office , of immovable .

In iraqi civil law this restriction has been expended when the
legislatrue request it in every basis of the basises of contracts theire
subject deal with the immovable and he expended more when he
requst it in some movable contracts like (vehicle , ships , airplanes )
and anthor formal contracts dealing with contracts named

(delivering restricted ) it's a requirement in the real contract —




contract al so need the delivering and no accptance only enough to
make it valid , for example ( possession mortgage , movable gift ,
loan contract , and borrow contract ) . these conracts appeared for
first time in the roman's law , it was one of the stages of development
the contracts towards the accesptance and then transferred to french
law and Arabian laws like the old Egyptians civil law , jordiacivil law
, and iraqies civil law .

Because of the supremacy of principle will sovereignty and
it's turn to clear the real contracts , the range of real become
wrinkled in some civil codification like Egyptians civil law piercing ,
when this law adopt one real contract as a caution method — gift
movable contract — in this contract the basis thoght is that it's a
formal contract but the Egyptians law allowed it to be by the
delivering of the subject of contract .

Iraqi civil law insisted on this restricted beside the recording
restrictions , about the restrictions that deal with content of contract
represented by the by the puplic order acting of the active tool for
keeping the sovereign high interest of society , it's an expressed
about it's structure , gloray ,and fixing towrds individual's trend
wich reprsented by a contract they made threatening basises society
, In spite of important thought of puplic order and it's supremacy in
diffrent deprtments of law , it was from the idea wich was always
diffcult we need to difine it and specification , because it's a unsolved
problem , flexible , and change able , such amatter like that make it
turn away from restrictions and the congelation of tariff , so that this
idea — puplic order — will leave to the juge look at disputations and
established evrey case in what the law system have from ideas and
principles that refer to the nature and the the form of that society
so the juge had the capacity to do this job .




The logic resulet on absence the restrictions is that it's
making the contract invilid , invalidity is the sanction that
harmonize with the nature of this contract .

The absane of basic element of formalor real act, means the
absance of kernel element and when we saw that ther is no abobt
that the contract will be invilid, this punishment establishing for

orptecting the restriction of puplic order .

Tanslated by Ahmad Nemma AL-Salmi
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