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Abstract:

The intellectual creativity that a person reaches in the field of agriculture as a
result of effort and thinking is of great interest because of its effective role in the
economic field. The plant variety breeder contributes to providing plant varieties
with new characteristics that participate in the production of herbal medicines
and support food security.

Accordingly, the breeder acquires the legal status without difference whether he
IS a natural or legal person such as a company or institution or in the event of the
conclusion of an employment contract under which the right to the new plant
variety is established for the employer, unless the agreement between the
employee and the employer requires otherwise.

The breeder is granted a variety registration certificate instead of the patent,
even if he devoted his mental capabilities and intellectual creations in order to
make the new plant variety include new characteristics that were not known in
advance, but his work does not include finding something out of nowhere. The
basic genetic structures and their characteristics are present in the first
generation (parents) and the breeder works to develop and improve them in
certain ways to later produce new characteristics that were not present in the
first generation and this is different from the meaning of the invention which
Includes originality.

Therefore, it has been clarified what is meant by the breeder of the new plant
variety and the ways in which it reaches to develop this variety, whether by
choosing good genetic structures and working on their propagation or by one of
the methods of modern genetic engineering that works to transfer a gene from an
organism and insert it into a specific plant to obtain a new characteristic that
does not exist previously, provided that the breeder (by making these changes
and modifications) follows the biosafety system that protects and preserves the
environment, health and food from the risks of diseases. The preservation of the

new plant variety is one of the priorities of the work of the new plant variety



breeder as he is a partner in providing food security and safety for consumers.
Maintaining the new and distinctive characteristics of the new plant variety and
being free of diseases and insects by keeping it in a safe place designated for this
purpose, which is the bank of genetic resources, is a factor that supports the
improvement and development of food products.

The breeder of the new plant variety is also committed to compulsory licensing
when emergency cases occur that require him to waive some of the conditions
imposed by him in cases of optional (exclusive) licensing in order to address
these circumstances, provided that the right of the breeder to obtain fair
compensation is not prejudiced, and thus the competent authority can issue a
decision for compulsory licensing whenever the need arises or upon the return of
the emergency circumstance that called for imposing this obligation on the
breeder.

We have decided to address the legal status of the breeder of the new plant
variety according to the comparative research methodology among Iraqgi law,
Arab laws (Egyptian and Omani) and American law.

The study is divided into three chapters: the first one is about what is the breeder
of the new plat variety, the second one deals with the breeder's right of the new
plant variety and the third one tackles the obligations of the breeder of the new

plant variety.
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97.8 Specimen requirements (a)applicant may be required by
or ¢ fruit¢ or it flower<the examiner to furnish representative specimens of the variety
as may be necessary to verify the ¢ in a quantity and at a specified stage of growth«seeds
statementsin the application. Such specimens shall be packed and forwarded in
conformity with instructions furnished by the examiner. If the applicant requests the
allsuch inspection <examiner to inspect plants in the field before a final decision is made
costs shall be borne by the applicant by payment of fees sufficient to reimburse the

per diem or subsistence and salary < including travel:Office for all costs.
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(b)specimens submitted in support of an application shall not be removed from the
Office except by an employee of the Office or other person authorized by the Secretar.
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and upon ¢« except as provided below«(c)Plant specimens submitted to the Office shall
be returned to the applicant at his or her expense after the specimens have <request
may ¢ upon a finding of good cause«served their intended purpose. The Commissioner
require that certain specimens be retained in the Office for indefinite periods of time.
Specimens which are not returned or not retained as provided above shall be

destroyed.
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(5) Integration of property rights intellectual: in development policy
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subject to the conditions and requirements of this : if the variety is
on the date of filing of the application for plant variety « in the sense that«(1) new
propagating or harvested material of the variety has not been sold or <protection
or the ¢ by or with the consent of the breeder<otherwise disposed of to other persons
for purposes of exploitation of the variety-<successor in interest of the breeder
more than 1 year prior to the date of filing; or<(A) in the United States
(B) in any area outside of the United States-
except that in the case of a tuber (i) more than 4 years prior to the date of filing
propagated plant variety the Secretary may waive the 4-year limitation for a period
ending 1 year after the date of enactment of the Federal Agriculture Improvement and
Reform Act of 1969; or more than 6 years prior to the date of filing.
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Sec. 42 (4) stable. in the sense that the variety. when reproduced: will remain unchanged
with regard to theessential and distinctive characteristics of the variety with a reasonable
degree of reliability commensurate with that of varieties of the same category in which the

same breeding method is employed .
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Sec. 51. Application for Recognition of Plant Variety Rights. (a) An application for a

certificate of Plant Variety Protection may be filed by the owner of the variety sought to be

protected. The application shall be made in writing to the Secretary. shall be signed by or
on behalf of the applicant. and shall be accompanied by the prescribed fee.
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97.5 General requirement /Applications for certificates shall be made to the Plant Variety
Protection Office. An application shall consist of: (1) A completed application form. except
that the section specifying that seed of the variety shall be sold by variety name only as a
class of certified seed: need not be completed at the time of application. (2) A completed
set of the exhibitsc as specified in the application form: unless the examiner waives
submission of certain exhibits as unnecessary: based on other claims and evidence
presented in connection with the application,
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Language and legibility: (b) Applications and exhibits must be in the English language and
legibly writtenc typed or printed. (c) Any interlineation. erasure. cancellation. or other
alteration must be made in permanent ink before the application is signed and shall be
clearly initialed and dated by the applicant to indicate knowledge of such fact at the time of
signing. (d)Effective the date of these regulations and rules of practice. the signature of the
applicant. or his or her agent or attorney on any affidavit or other statement filed pursuant to
these regulations and rules constitutes a certification by the applicant. The signature certifies
that all information relied on in any affidavit or statement filed in the course of the
proceeding is knowingly correct and false claims have not been made to mislead.
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INTERNATIONAL CODE OF NOMENCLATURE FOR CULTIVATED PLANTS (ICNCP or
Cultivated Plant Code) incorporating the Rules and Recommendations for naming plants in
cultivation (Ninth Edition ) Adopted by the International Union of Biological Sciences
International Commission for the Nomenclature of Cultivated Plants Prepared and edited
by(C.D. Brickell (Commission Chairman). C. Alexander. J.J. Cubey. J.C. Davide M.H.A

Hoffman« A.C. Leslie« V. Malécot. Xiaobai Jinc members of the Editorial Committee ) june.
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Sec. 83. Contents and Term of Plant Variety Protection (A) in the case of a tuber
propagated plant variety subject to a waiver granted under the section 42(1)(B)(i)¢ the term of
the plant variety protection shall expire 20 years after the date of the original grant of the

plant breeder's rights to the variety outside the United States; and (B) in the case of a tree
or vine « the term of the plant variety protection shall expire 25 years from the date of

issue of the certificate.
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Sec. 111. Infringement of Plant Variety Protection.(1) sell or market the protected
variety¢« or offer it or expose it for sale« deliver it¢ ship it consign it¢< exchange it¢< or
solicit an offer to buy it¢ or any other transfer of title or possession of it;
(2) import the variety into« or export it from« the United States;
(3) sexually multiply« or propagate by a tuber or a part of a tuber« the variety as a step in
marketing (for growing purposes) the variety;
(4) use the variety in producing (as distinguished from developing) a hybrid or different
variety therefrom
(5)use seed which had been marked "Unauthorized Propagation Prohibited" or
"Unauthorized Seed Multiplication Prohibited" or progeny thereof to propagate the
variety
(6) dispense the variety to another¢ in a form which can be propagated« without notice
as to being a protected variety under which it was received;
(7) condition the variety for the purpose of propagation;
(8) stock the variety for any of the purposes referred to in paragraphs (1) through (7);
(9) perform any of the foregoing acts even in instances in which the variety is multiplied
other than sexually¢ exceptin pursuance of a valid United States plant patent.
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This section shall apply equally to- (1) any variety that is essentially derived from a
protected variety« unless the protected variety is an essentially derived variety; (2 ) any
variety that is not clearly distinguishable from a protected variety; (3) any variety whose
production requires the repeated use of a protected variety; and (4) harvested material
(including entire plants and parts of plants) obtained through the unauthorized use of
propagating material of a protected variety« unless the owner of the variety has had a
reasonable opportunity to exercise the rights provided under this Act with respect to
the propagating material .
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Sec. 101. Ownership and Assignment
(b) Applications for certificates of plant variety protection:« or any interest in a variety:

shall be assignable by an instrument in writing. The owner may in like manner license or
grant and convey an exclusive right to use of the variety in the whole or any specified
part of the United States. (c) A certificate of acknowledgment under the hand and official

seal of a person authorized to administer oaths within the United States« or in a foreign
country« of a diplomatic or consular officer of the United States or an officer authorized
to administer oaths whose authority is proved by a certificate of a diplomatic or
consular officer of the United States« shall be prima facie evidence of the execution of an
assignment: grant« license« or conveyance of plant variety protection or application for
plant variety protection .
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Art. 3301. Creation of legal mortgage _ Louisiana Laws Civil Code

Alegal mortgage is created by complying with the law providing for it .
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Sec. 101. Ownership and Assignme (d) An assignment¢ grant< conveyance or license shall be

void as against any subsequent purchaser or mortgagee for a valuable consideration:

without notice ¢« unless itc or an acknowledgment thereof by the person giving such
encumbrance that there is such encumbrance.
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Art. 3151. Power to pledge _ Louisiana Laws Civil Code

(A contract of pledge may be established only by a person having the power to alienate

the thing pledged ).

qy



Laad) AL Cilaall batieca (5 g — AU Jaadl)

=1l b htiedal) (3 Jmmaad £ () Dy

Glall dga e el daliae Bia3 4G Slall Canall e a)lsl) ol e callay

DM‘d};wMMwM\&ﬁw}cuqq;@lﬂic_}kﬂ.ﬂeuaﬁ}wd@

Capatl) A eyl daliae (38a3 8 @I e Slad ccabll 4y alill a3 Cajsill 3510y
) snpall Jlally diliall 5 lelnns 5 Al 3gaall e

salal) ey ¢ o) Ba e Dlsl )l disd igag e el g8l 5

Sle pat Al YO Y A Vo 8, dnlall GliaYl lea 5 alie] 5 Jisas 0536 e (L) /) 0)
O Y1 i) oladl jany ¥ g Adan ¥ 5 el o AL of ciiual) A sle Ja miag ) 4
Jae 5 ol Opeaal il e Jaids gl 236 &) 3 oal) et o g - (Jamaal) gl

o))

i I 5 o 08 gl b Jastied) G Jind (n gyl 580 Ciligas (3l L
Oy eq dad £9 8 saal) 4l Glua)

G Jiad 2y o )58 Sl gl of and (SpaY) sl by Le (asaads L
Y oo) A sagal) Aslall GlaY) dlea Gl o (Y /2 /) 0)) 5alall 8 oayl) 8 Lawtiadl)

LTI el s V) 5 oa ) e asls et DA deatl gy of e ST G

YoV (oM< Amala oy gtlall A4S o)y €0 Angplal ¢ (A lie dushyd) iy Sall AL pay ¢ ) G s 3¢ ()
Y=Y a

AY ady Sall AL Byt Alan (y5il (o Andiall m3lat 5 g 1Y) Belyy 8 (g (¥ /Y /YY) 2kl ks ()
Yoo A B o a8y lead) g 158N Bely silE (e (V1) B2l 5 LYY AL

Yoo A saal) Aokl GliaY) Ales 056 ce (Y /2 /) 0)) 5okl L) il (7)

(101)(d_2) ( is filed for recording in the Plant Variety Protection Office within one month

from its date or at least one month prior to the date of such subsequent purchase or
mortgage).
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(' ) UPOV 1961« Art. 7/3 stipulates
'During the period between the filing of the application for protection of a new plant
variety and the decision thereon« any member State of the Union may take measures to

protect the breeder or his successor in title against wrongful acts by third parties."

Art. 13 of UPOV 1991 stipulates

"Each Contracting Party shall provide measures designed to safeguard the interests of
the breeder during the period between the filing and the publication of the application
for the grant Pr ,:idl oel Byr of a breeder's right and the grant of that right. Such
measures shall have the effect that the holder la of a breeder's right shall at least be
entitled to equitable remuneration from any person who« during the said period« has

carried out acts which« once the right is granted« require the breeder's authorization as

provided in Article 14. A Contracting Party may provide that the said measures shall
only take effect in relation to persons whom the breeder has notified of the filing of the
application .
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the Act. In such cases.
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97.700 Public interest in wide usage. (a) If the Secretary has reason to believe that
a protected variety should be declared open to use by the public in accordance
with section 44 of the Actc the Secretary shall give the owner of the variety

appropriate notice and an opportunity to present views orally or in writing« with
regard to the necessity for such action to be taken in the public interest. (b) Upon
the expiration of the period for the presentation of views by the owner: as

provided in paragraph (a) of this section« the Secretary shall refer the matter to the

Plant Variety Protection Board for advice« including advice on any limitations or
rate of remuneration. (c) Upon receiving the advice of the Plant Variety Protection
Board:« the Secretary shall advise the owner of the variety« the members of the

Plant Variety Protection Board« and the public« by issuance of a press release« of

any decision based on the provisions of section 44 of the Act to declare a variety
open to use by the public. Any decision not to declare a variety open to use by the
public will be transmitted only to the owner of the variety and the members of the

Plant Variety Protection Board .
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Sec. 51. Application for Recognition of Plant Variety Rights. (a) An application for a
certificate of Plant Variety Protection may be filed by the owner of the variety sought to
protected The application shall be made in writing to the Secretary ¢ shall be signeg by

or on behalf of the applicantc and shall be accompanied by the prescribed fee.
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97.175 Fees and charges The following fees and charges apply to the services and
actions specified below:
(a) Filing the application and notifying the public of filing......... 320 %
(b) Search or examination.......c... 2:385 %
(c) Allowance and issuance of certificate and notifying public of issuance..... 320 $

(d) Revive an abandoned application .............. 330 %
(j) Additional fee for reconsideration ................ 320 $.

Yooy A S sanal) Al GliaY) lea G5 e (VYA £ 4Y) salall (LY Gaill ()
97.178 Refunds. Money paid by mistake or excess payments shall be refunded ¢ but
a mere change of plans after the payment of money« as when a party decides to
withdraw an application or to withdraw an appeal¢ shall not entitle a party to a

refund. However« the examination or search fee shall be refunded if an application is

voluntarily abandoned pursuant to section 97.23(a) before a search or examination
has begun. Amounts of $1 or less shall not be refunded unless specifically

demanded.
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97.177 Method of payment. Checks or money orders shall be made payable to the
Treasurer of the United States. Remittances from foreign countries must be payable and
immediately negotiable in the United States for the full amount of the prescribed fee.
Money sent by mail to the Office shall be sent at the sender's risk.

NEY (o el siae eyl 2o gals Ja ()

ARYA



Laad) L ciial) bl cilal S G Juadl)

\

L ala¥ ) o agaii g )] <l by (3lety Lagds o Gl Gaajdy Alagl o g8l8ll oS 13 L)
Gall L Al selly Jaall sale) e (ailly 5F ) e el A L) A giadd) Aled) aay
& lele (asaidl Ly yill deald Glehal) oda aran (5S35 by jiall asunpll ady adal lgd
L) Jsall s3gd Adalall g il

el o V99V 4d (UPOV) Casisd) ddsall A8yl 6 ola Lo Wils L 13
Ga bl ol Lsal glayin 8 ala¥) clael 25 o agil pomy o Lt
Liud of chaliuy) Gl cof Jla 8 il 50U jsag adde 2l . 5Ll Caiall Jativue
O daaidd) 30 ey Cun Lalalinly WA dajle cand Wl @l ey ¢ Javiiedd) Ga
gl mpmaail Lalal Al i o Mia L) Joad cdaldll Gagylall el

o s al (Al g aiall G aad ddlial Jae dia gl eyl Gisen 4ansilly
pae Jla i el 3a Jagin 4 oy Aslall GliaY) dlaa aldie] 5 Jaad o506
Bel 05l e (Y / 7)) alall o W1 A8l Algad) ) (55da ol sgd 1A gl o
el & Ul 3a Lalad N cplal Yors Al AY o8 e liall z3lally ¢ 1,1y
pai ol (hal) g il o s e i (e LN (ra) (B asl) Sl pie Jla
) ki ol LS i o il T el ¥ ocasul) dlan (el Gl g sUaef e

SAadd) Ac gat J:\A{ZM JLE';TE)})'A

alal Ao lial) L8N dlead Lyl A8 (1o (©) Balell e il Lyl 48T e Ka () salall ()

OAAY
Article 5 (bis). which stipulates that (a grace period of not less than three months is
given pay Fees due for preserving industrial property rights. provided that an additional
fee is if the national law requires it ).

N3V AL (Casopdl ) saaad) Aglall oYl dlead A0l AEEY1 (e () skl L) il ()
TheUPOQV Convention does not provide for the obligation for Members of the Union to
include in their legislation provisions on the forfeiture of a breeder's right. According to
the UPOV agreement: the competent department may. if the reasons for waiver are
established: waive the breeder's right. So it is not automatically obligated to drop it.
Accordinglyc and taking into account the applicable legislationc the competent
department may take into account the special circumstances and may. for example«

provide additional locality to rectify the situation .
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Unless the applicable maintenance fee is paid at the Patent and Trademark Office on or
before the fee due date or within a grace period of six months thereafter the patent will
expire as of the end of such grace period. The principal may request payment of an
additional fee as a condition of accepting within the 6-month grace period payment of the
applicable maintenance fee. No fee may be charged to maintain a valid design or paten.
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Grounds for forfeiture] (a) Each contracting party may forfeit the right of the
breeder to whom it was granted : ( ii) or if the breeder has not paid the fees due in
order for his right to remain in forc .
N9 Al Cagyad) sagaal) Al Calia) dlead A gall £8EY) e (Y /V/TY) 2kl L) il ()
(22/1 / 2) The waiver of a breeder's right is different from the assignment or
relinquishment of that right. Forfeiting the breeder's right is a matter to be decided
by the competent department in accordance with the UPOV Convention. Assignment
or relinquishment of a breeder's right is a unilateral decision of the breeder's right
holder and is not related to compliance with any obligation under the UPOV
Convention. The owner of a breeder's right may decide to terminate his right early
by sending a notice to that effect to the administration granting the breeder's rights.
The competent department shall publish the termination of the breeder's right.
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